

In THE CIRCUIT.. COURT .-OF MORGAN COtp’TY 


•STATE OF .TENNESSEE . 

• ■ vs . ' 

,. .. ’ , . '* ., ■■ 

JAMES EARL RAY. 

1 " 

y.’f «r - 

^rmm^ ?"? : : i- 


MOTION TO DISMISS 




with 

Brief in Support Attached. 


. , Comes .the Defendant and moves the Court to dismiss 

the .charge ;pf escape from prison for the reason that Defendant 

. > tie not and has not been legally confined. The burden is on 

,) r \;v v. : •• ■ 

i the 4 "ptnte : to show lawful confinement and this the atr.tr has 

hot done ' 

Wherefore, Defendant prays that all charges of 
escape be dismissed and Defendant released from administrative 


'confinement. ' 

V' ; f ■ ■ 

, -4 ■ ' Ui" ivS:P :y 


Respectfully submitted. 
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JACK KF.RSHAi 1 , ATTORNEY FOR TKP. DEFENDANT 


iJj aufvr ,+ Ol 



STATE OF. TENNESSFE 


V JAJ.JES FARt RAY 


1 - ' v rriff iw s?m>fprt qv i-ottom • ' 

if';’.;'-'.,’,;. j.- ’Ja'ncs Fori Ray on March It', l c 6°,\ on + rro'! ■ a nuiltTv 
p?.ca in,the Circuit Court of 3hr.l K y County, Tcnunscec’. 

« Ay , t .This ; plea will he^.okowo. to Oc void nb initio on . 

■ v ' fa } 

' j '' A 'y*- The' general- rule is that: • .' 

[’•■■•■I - '■• «r decree; of a court of compcti'ent. iuris** < 

4i,cti.onic binding hod conclusive on the parties' thcrrtp’ 
'y J ,U-- privies, until, vacated or reverse,’ i n the pro T 1 ' 

.V-t; per manner, end such judgment ' or decree, even though' void- 
g , :. , .. • able , cannot be c'ollitc rally impeached, but only lv direst 
proceedings for that purpose." 

y;r 1 This is supported by Overton v. 'Lackey . 3 Tenn, ‘ 


-1°3 through. a long line of eu ui Vo and including at lesat . 

.. -’Fidel ity Phe nix Fire Ins. Co. v. Ford . 16^ Tenn.. 107 j ; ',j 1 ' 

’ There are exceptions. • . ' V'„.ju *h ^ ' ; 

. }rj:' 0nc is tli3t: .. : 

’’Vf'^he court rendering r' judgment, or decree • hns;'jur^j*'V' >•; 
dif^Jpn of the subject matter end of the or.rti ec ' ; <"oereV | } ! ^ : ■*' 
against; the judgment or decree is valid /when c'o\ict.e£atV»*V 
-brought in question, these facts appearing on the face , of * 
the pleadings and decree, and this question must 'r tested ' 
\':--i:^.. r by ; :.tbe i record in' such eases, except in ease of an’. attack''"' ’ 
-op the judgement or decree for fr-ud in obtain" if 7 m’ ' ' 

rcmnfccU v * Fry cut . I Leg Ren. 1 , 2 T C nn . O r ."TShann , ) : 

'. Ibb,; 1^7, citing Kiridall v. Titn«, 56 Tenn. ( r lleisk. Y 727. ' 

'/ " \< U llovcjver, in apparent contradiction, u later case, > . 

' Turner ; v‘.^ Bell 275 Z\! 2nd 7! states: - ’’ *• -. ..y 

i p \,\ :: VA , collateral attack will not lie against a decrcoVyilW^^ti 

’ on; the face of the record or voidable only for fraud ."A ’>'*> 

i -/%■' ' Accident, mistake or for some other defect.” MrCsrtnev . - ' 
y. . Gamble , l-3l Tenn. 262, .1*8 2d 552; Ka^evn- y v. 

? Karsch . 167 Tenn. 32, 65 S.W. 2d 562, 92 A.L'.’R. Al, V. — . : v 

Gibson’s Suits in Chancery (kth Fd.) Sec. 666.7’ 



• *f v‘‘ ’• But t1lc (;ccc at does? nor roly only op fraud, etc* 

, \but clearly is void on its f -re err’ iw.; 'jnior the rule as 

>• stated in Gibson's Tuits r.^arv r»-y nty edition. '?c» t i n, r . 3 r, 7: 

47 "Void judgments end decrees bf i'\ those f'r.t peer on 
r/Vr;:° I the face of the record itself to have been rendered 
&■■■■''! k:\-t H ; out .jurisdiction of the parties or the subject matter, or 
t . Without- being justified by the pleadings or the consent 

' - Vi'!' of -the parties, void judgments have no efficacy or rsroba- , 
s tivB force, and yield to collateral attach.” 

% $*M ; • . ' 

: ' ' Police brutality 'na-' constitute a basis for collateral 

‘-‘"V •' 

•! *•': attack: , • ■ V : 

• • 

^<0 %: ”fco lice brutality, in order to constitute a ba«i« for a . 
’r' i *y‘ } L‘ j, : collateral attack on a judgment of conviction must have 
- |;fi resulted in a coerced confession or in admissions which 
Jl ’ , were used at trial or in some other manner to defendant’s 
g y‘; I prejudice.” Green v.' P-onnnr , 32" F 2nd 7‘’A. 

•■r/ V •- ; ’ ' And, parole evidence is rv'-ii ?.-::ble : 

, "The funeral rule precluding collateral attach nr. judgment 
v y •• V ' docs not prevent introduction of nr.ro 1 evidence to explain 
a judgment which is incomplete and ambiguous on its face." 

V fHV Fleming v. Konn , 173 SVJ 2nd 3 <! 7. 

Violation of constitutional principles in original 

;. v conviction justifies collateral attack.-, 

b, 1 ' "A- person can successfully attnc v collaterally a conviction 

•' for interstate transportation of firearm by convicted felon 
when his state felony conviction, obtained without benefit 
of defense counsel, has been subsequently voided under 
constitutional principles." 13 U.S.C.A. °22 (r) (!); 13 
U.S.C.A. App. 1202 (aV; 23 II.S.C.A. 2255; Federal Firearms 
r • Act, 2 ( g , 3 ) , 15 U.S.C.A. 902 (g,e). 

;v; - If the initial judgment is unconstitutionally infirm 

and void, it may be and must be attacked; this is not n forbidden 
‘ "collateral attack." 

J i ; ' , ’’’Collateral attack’ on judgment is any • proceeding in which 
: - the integrity of judgment is challenged, except those made 

. ':■?£ • * in act i op where judgment is rendered or by appeal, and ex- 
cept suits brought to obtain decrees declaring judgments 
• to -be void ah initio . " lie ge r v. Refer , Mo., 2^3 S.W. Ulk, 

:J . V *,?£? ' (Emphasis added . ) 



state 


The core o£ the count a voi r <1 i re of thr 


: ' • "(Tbe’Court) : Arc you pleading guilty to murder in the 

first degree in this case because you killed Dr. Martin; 
Luther King under stfgW circumstances that it would make'; A 
y you.; legally guilty of murder in the first degree under •: 

v >)•':’■. the low as explained to you by your lawyers? (Emphasis 
supplied.) ~ 

,V.’ V ’^wwr) : Yes, legally, yes.” gi.. ’ 

• f> '* • This is not a guilty plea to shooting or factually [' 
killing King. This is a "confession” to being an accessory . 

• >nly, r; --.ittv%his case the point is crucial. If the Defendant; '<-■ 

f :i , - '-i* # . J'l| > 

• ■ '.were : dnlyV^an accessory then there were othcr s involved . <\ 

< v "' r , . • ' -Vis virBut "the state through its District Attorney General "v.-- 

; V, ,y : v‘; ^ . jV 

Canole states in the record: . . . V- 

"I ‘want to state to you (the Court) as your Attorney , 

'General that we have no proof ether than that Dr. Martin .’ 

, •' ; ' Luther King, Jr. was ’killed by James Earl Xay alone , not j | j j 

I in concert with any body else .” (Emphasis supplied . ) ; v - y 

' • "y'*. •' : iThen Mr. Foreman, a lawyer with a- variety of *-e-» Yj' 

• j putions who had volunteered to represent the Def endant r agreed . 

yy’.^with the Attorney General end made these remarks r . ■ ,% 

'ilt;- ; took me a month to convince myself of that f act- which ‘ 

• ' i, the lAttorney General of these TJ.S., J. .Edgar Hoover- of”.. J ■■ ;’v, 

?*.*!//<•'* ’ the 'F.B.I . (sic) announced last July that, is, what ffr.; M-' A ',\v 

CarrMe (the District Attorney General of Tennessee ) haa/ ; ,,i;; 

- (just), fold you that there was not a conspiracy . "(Emnheeis > • 
1 A supplied.) . 1 ' 

i" •/;; ;v.--y ’ij/Then after some running irrelvanci.es,' one being th« : 

r; ' observation' that a sentence of (‘9 years was worse than the death 

penalty, Mr. Foreman asked every member of the jury if he would 

go along ‘with . a> mercy sentence of °° years. ; t‘- .j, 

* ' ’“'They' all agreed and both sides accepted j-the ' juvy>*. ■ •• *. 



Then Jon.cn Earl Ray all alone stood and mWrc.ocd 
the Court as follows : 


fi: 

''W 






_ t i 5 *v» to sav something. 

"James Earl Ray ■ Your No^ori ' . ‘ j* at j havc sa id , but I 

js £« that 

"Mr. For emait: Ramsey ‘Clark . 

' "The Court: Mr. who? 

v; TST^i 

’ "The 'Court: You don’t agree, with those theories? 

tv 

to agree with it all. 

(Why not? in fact, his agreement is essential.) 

;,V st?S^u s iiii^3uK“S SJfrS arts-*. 

,v Vi • "James Earl Ray: Yes, sir." 

(Emphasis supplied.) 

At this point we arc at this ^crucial position. 

\ y_\ i ) The Court has elicited from the Defendant a confession 
' that be is an accessory-that he has in some way taken part in 
the crime of murder, not that he pulled the trigger that sent 
the bullet to the brain. 

. 2) The State has no proof of accessories or conspiracies, 
it's only -contention is that Ray and Ray alone did it. 

3) Ray's lawyer agrees with the State. 

. T 4) state, at this moment in open court that there is 

’ .'conspiracy. ' There ore others involved. This and this alone 



is the, substance of his guilty nlea ns stated by the ^ourt 

r; '\: 1 '.itself.,' 

^ 1 At this point what docs the Judge do? Does he ' ‘j’ ' 

. sieze this golden moment to ask Mr. Ray: With whom were you 
. ‘ s S'l involved? How? Why? To what extent? 

, t ! ' t ^ ( ’ 1 J ( 1 ' 1 f , i ■' • 

i ''V ‘ ‘ ^ -s K None of these. The moment of truth comes :snd 
*-.V . /.goes without a sound. 

* .j?’. ,?t*X V The Court shuffles his prepared notes and merely '. ■ 

‘ 5 '"Ctpe^ta what he has asked before: ' V 

\ . - .{■ In * P' ( iV,V' v / ^ ' I • . 

> •^ A * ? * , ' , 'y ou Pleading guilty .to Murder in the First Degree' ’• ' 

• -J!^‘ 1’^ .j this’ case because you killed Dr. Martin Luther King ■ 

, '4*V V r^V under subh circumstances that it would make you legally 

of, Murder in the First Degree under the law as v - • 

> 'tbV\ l J * ''•'*<pl®incd to you by your lawyer. Your answer is still 
r ps<M 'Alright, Sir, that is all, you may swear the jury." 

'* v* <\ f ’ 1 \ t J The Court docs not even give Ray. a chance to answer. 

b •' -v-.b ■ 

1 yjfy ',Then the* State proceeded to put on a very few witnesses. 




V ■ t , 'v ' Samuel B. Kyles, on direct examination by Mr. Dwyer, .. 

• ' testified, that he knew Dr. King and saw him shot and described 

^ -'the woundr»a gaping wound in the face and that the bullet cut 

/UJ .M'-i ’ 

' joff King's necktie; he was shown a photograph of an area back 
; ’ ; ‘ J :fot .the rooming house and he said there were bushes (there), 

V'V; ; Mit wasn't clear, and that he saw no one moving. No picture of 
r 4 ; the rooming house (the Alleged source of the fatal shot) is 

‘.shown fend; there is no cross exam. 

" : % Mr. Chauncey Eskridge, an attorney, testified that 

^.th'vj'he was standing on the ground looking up at Dr. King who was 
, leaning Over the balcony; that he heard a bullet come by his 

- "■ iv Vv V- right ' eapr; ; he turned and looked, but saw no one. He went to 
.the funeral, fte was not cross examined. 


Sc#l* 



Dr. Jerry Francisco testified that he performed 
an autopsey, hut did not submit it as part of his testimony. 

,V; lie; found. » bullet, lie described the angle of entry as be in? 
'"..'.from above downward from right to left passing through 
the chin, base of the neck, spinal cord to the back." He 
visited the scene and determined that the angle of entry 
indicated the bullet come from the second floor of a rooming 
house and not from the ground. He determined this by "sieving" 
the scene. He was not asked what effect Dr. Kind’s "stooping" 
‘position (as witnessed by Rev. Kyle) would have on angle 
4 .calculations. He was not cross=cxamined. 

N. K. Zachery of the Police Department testified 
that he found a package outside Canine Amusement Co., an 
establishment next door to the rooming house which contained 
everything from gun, to undershorts, and beer cans, necessary to 
identify James Earl Ray. There was no testimony as to the 
*> idendity of the person who left the package there and there 
was no cros3 examination. 

Mr. Robert G. Jensen of the F.B.I. testified about 
-how the F.B.I. traced the gun, the shortfe, and Ray nil over 
the U.S.A.; no testimony concerning Ray’s activities on the 
day of the murder or his presence or absence in the morning 
house from which the shot was allegedly fired. No cross 
examination.. 

■ ' , 1 That is all the testimony. 

There is a "narration" by an unidentified Xr. Beastly 
who delivered a long address to the jury about '-hat the state 
would prove if.it put on a case. No witness to the shooting. 

No ballistics test. No Ray f ingerprin :r, in the bathroom. It 
purported to establish that Ray traveled in :.rda, and 



■ kwsp at sonic pcrio.1 to fine. 

»: murder.' That is nil. Km ere 


wasn't on the witness stand. 


'\irj : \y&ty unusual 'methods of incarceration used to contain Hr. 

: . itsy in solitary confinement for ai*-ht months prior t« the 
; r trial had in any way affected his ability to urVe a voluntary 

end • knowing plea. 

t{ ‘ " Can a man make a clear, rational decision after 

^ i/jt'bavingVspcnt .eight months under constant bright lights night 
^||Vitmd ’i^'caurds. present at all times; his every movement, 
bf'ifl&nc luring: b<*we 1 , monitored by t.v. ccr.cras; his every sound 

Jj-CL ^Blectjsonically , recorded ho private consultation allowed with 
i-jjli, £>7. '] Ji i f / , 

,'i counsel or 'anyone else; \ steel plate over all windows; no 

fresh air.;, no exccrcise; and all this inducing n«se hlce ls, 

, ' skin rashes, and headaches? 

, r It is true the Judge offered some relief. For 
sleep,; he suggested a night mask and ear plugs. He refused 
7 to allow. Ray to dismiss Foreman and told him he would have 
■,iv. v , to, go tOr'-triol with him and/or the Public Defender, neither 
of whom had prepared a defense. 

The above constitutes police brutality and depri- 
vation of effective counseliresulted in a coerced plea of 
>vr; ..\ guilty and is a constitutional basis for a collateral attack 
on the judgement; haste, not justice, was the key to the pro- 


In addition, the Judgement is void on its face in 
. that the State charged one thing. — independent gui.lt--and the 



; ' r ^ -fife i 'S'.? ’ J ' *•: V 
; SS r ; i ■ : w 


defendant admitted (and plead) •. 

• not 


omfc 


Tt of conspiracy 
'Ocn criminally in- 


in which he may have or i 
^64. 

• solved, end/made a knowing and voluntary plea ipnossiMc . 

The Court in faiLinp to investigate the nature 
y J and cxtent of Defendant's participation, if any, in the crime, 
deprived. the Defendant of due process under our Tennessee 
^pnat.itutipn ^nd rendered a- void judy-ent . 

■ y ! SS ' ‘ 

- '*‘M: • v Respectfully submitted, 






Jack Kershaw, Attorney for the Defendant 
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IN THE CRIMINAL COURT FOR MORGAN COUNTY, TENNESSEE 


STATE OT TENNESSEE 


XtfflES EARL RAT 


MOTION FOR PRELIMINARY 
PSYCHIATRIC EVALUATION 


Cones the defendant by and through his counsel and 
i the Court to order him psyohiatrically evaluated preliminarily 


1, ‘ ■ /iV ,, i, lip he is presently competent to stand trial and advise 

;V i 

with ssnssl •« defense. 

if, | ’jjy determine his state of mind as of the dates of the 

• and escape. Particularly in view of his 

breakdown immediately precee&iag a trial, 4 

«Kd«nt * s prolonged experience in solitary eea<- . 

'* r r 'iy^i ■}}$'• • • £ • ■***•'• 

his Guilty Plea in the Criminal Court of Shelby 

Y 4 \ V > '* >.\1 w •• 

. ha* Afterwards. 

7 ^;r. ^•^Vtotoraine if defendant is in need of further psy- 
evaluation at this time in compliance with 

, ,* ** ‘ *' Respectfully submitted. 


a\o r .'' ’’ " ■ ■ 

Tf: >im • 

, ' V(j f K'.t 


' that a copy of the foregoing Motion has boom 

;■ the District Attorney General for the 

'tM» the day of October, 1W7. . 


:*«> ■■■ik;, , — 





